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SUMMARY OF THE FAMILIES FIRST CORONAVIRUS RESPONSE ACT  

 

The Families First Coronavirus Response Act (Act) was signed into law on March 18, 

2020.  Here are the key points as they relate to most unionized employers. 

General Summary 

The Act covers as an employer any person or public or private entity engaged in or 

affecting commerce who employs at least 1 person and less than 500.  The Act creates two types 

of emergency paid sick leave, basic sick leave and paid FMLA, both of which are paid for 

initially by the employer and reimbursed through a tax credit.  The provisions all become 

effective on April 2, 2020 (15 days after enactment) and expire at the end of 2020.  The 

emergency paid leave is for employees who have contracted COVID-19, are quarantined due to 

COVID-19 (even if they haven’t contracted it), are caretaking for someone who has contracted 

the virus, or are caretaking their child as a result of a closure caused by COVID-19.  Up to 100% 

of the employer cost will be reimbursed through a tax credit. 

Specific Subparts 

A. Division C Emergency FMLA Expansion Act. 

a. Covers people who were employed or self-employed within the prior 30 days who 

are absent from work (can’t even be able to telework): 

i. For own COVID-19 illness 

ii. Because quarantined for COVID-19, even if they don’t have it 

iii. Due to caretaking of someone with COVID-19 

iv. Due to caretaking of own child under the age of 18 because of a COVID-

19 closure. 

b. Scope of leave.   

i. Starts 10 days after leave commences (because of other paid leave) 

ii. Is available for 12 weeks, in the same manner as calculated for unpaid 

FMLA 

c. Benefit amount.  2/3 of the individual’s daily pay, capped at $200/day and 

$10,000 in aggregate.1  Hours paid are those the employee normally works or, if 

the schedule varies considerably, the average hours an employee worked over the 

last six months. 

d. This requirement may be satisfied by participation in a multi-employer fund or 

other multi-employer collectively bargained plan that allows employees to be paid 

for all of the purposes covered by the Act. 

e. Notice:  the employee must give as much notice as practical if leave is 

foreseeable. 

f. Restoration of Employment:  is not required if the employer has fewer than 25 

employees and the position no longer exists due to the public health crisis, and the 

                                                           
1 An employee may elect to substitute paid vacation, personal or medical/sick leave but is not required to 

do so. 
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employer makes reasonable effort to place the employee in an equivalent position 

immediately and within the year following the end of the public health emergency 

or the year following the 12th week after the commencement of leave, whichever 

is earlier. 

g. As an extension of FMLA, an employer is prohibited from interfering with, 

restraining or denying an employee’s attempt to exercise a right under the Act, 

and is also prohibited from retaliating against an employee for doing so or for 

opposing a violation of the Act.  Violation of the Act can result in an employer 

owing an employee back pay and benefits, interest, liquidated damages, attorney 

fees and costs, as well as having to reinstate or promote the employee.  Employers 

with less than 50 employees are exempted.  

B. Division E Emergency Paid Sick Leave Act 

a. Available no matter how long the person has worked for the employer.  An 

employee may start taking leave on the first date of employment or April 2, 2020, 

whichever is later. 

b. Amount and purpose:  10 work days of leave paid at the rate of: 

i. 100% of employee’s regular wages if used for own COVID-19 illness, 

quarantine or diagnosis (capped at $511/day); 

ii. 2/3 of employee’s regular wages if used for caretaking as described in 

Division C (capped at $200/day). 

iii. Full time employees are paid for 80 hours; part-time employees are paid 

for their average hours over a two-week period. 

iv. Absence from work includes unavailability to telework. 

c. Can be used first, even if the employee has other paid leave.  This is additional 

leave. 

d. The employer may not require the employee to search for a replacement to cover 

the hours of absence.  

e. After the first day of leave, the employer can require reasonable notice from the 

employee to continue the leave. 

f. This requirement may be satisfied by participation in a multi-employer fund or 

other multi-employer collectively bargained plan that allows employees to be paid 

for all of the purposes covered by the Act. 

g. Employer Notice Requirement.  An employer is required to post the notice 

provided by the Secretary of Labor, which will be available by March 25, 2020.  

h. Sick leave is not required to be paid out upon a separation from employment (i.e., 

if the employee quits, is fired, takes disability, dies). 

i. Sick leave will not carryover from year to year. 

j. An employer is prohibited from discriminating against an employee who takes 

leave under the Act, and is also prohibited from retaliating against an employee 

for opposing a violation of the Act.  Violation of the Act can result in an employer 

owing an employee back pay and benefits, interest, liquidated damages, attorney 

fees and costs, as well as having to reinstate the employee.  
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C. Division G Tax Credits for Paid Sick Leave and Paid FMLA 

a. Private employers are granted a quarterly payroll tax credit for leave paid under 

Divisions C and E. 

b. Credit amount will be: 

i. 100% of the required payments under the Act (not to exceed the Act’s 

caps), plus 

ii. 100% of any payment the employer is required to make during leave to 

maintain the employee’s health care coverage. 

c. The credit cannot exceed the amount of payroll tax owed.  If it does, the excess 

will be treated as a tax overpayment, that will first be used to pay off any other tax 

debt and, if none, refunded by February 15, 2021.   

d. The tax credits will increase the employer’s taxable gross. 

e. An employer can choose not to take the credit. 

D. Special Issues 

a. State and Local Governmental Employers – the requirements for Paid FMLA and 

Emergency Paid Sick Leave apply to State and local governmental employers and 

other political subdivisions.  However, those employers are not eligible for tax 

credit reimbursement. 

b. Health care providers and emergency responders – the Act provides that the 

Secretary of Labor may regulate to exclude certain health care providers and 

emergency responders from the definition of covered employer.  In addition, the 

employer may choose to exclude a health care provider or emergency responder.  

The terms health care provider and emergency responders are not defined in the 

Act and therefore should be given their customary meaning. 

c. Employee benefits – the only employee benefit mentioned in the Act is health 

care coverage.  Where an employer is required under its own internal policy or a 

CBA to continue to pay its portion of health care coverage during leave, the 

federal government will reimburse the employer through the payroll tax credit for 

the portion of the employer’s premium that is attributable to the employee’s leave. 

d. Emergency unemployment insurance—The Federal government will fully pay for 

extended unemployment compensation and will match the first week of extended 

benefits for States that agree to the following conditions on a temporary basis 

from the date of enactment through December 31, 2020: 

i. Waiver of waiting week 

ii. Waiver of work search requirement  

iii. Waiver of charging employer when COVID-19-related 

E. Unanswered Questions and Necessary Follow-Up. 

a. It is unlikely that any multi-employer plan currently covers all the COVID-19-

related absences.  This will require amendment of the plan. 

b. It is not clear what amount any multi-employer plan needs to pay. 

c. FMLA requires that its benefits be posted and included in a handbook.  Although 

not expressly stated in the Act, to be safe, the employer’s FMLA notices should 

be updated ASAP to incorporate the requirements of the Act.  
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d. Paid FMLA will implicitly be available intermittently, as appropriate. 

e. There’s no provision for how to certify use of leave to self-quarantine and for 

diagnosis where the employee is found not to have COVID-19.  Employers 

should create a reasonable process and clearly communicate it ASAP.  Beware of 

any denial of leave if certification is not provided.  Certification could reasonably 

include: 

i. A recommendation or order from a health authority 

ii. Documentation of exposure to coronavirus 

iii. Notice from a school or child care provider of closure or unavailability 

iv. The usual certification required under the FMLA, but including that 

provided by a nurse practitioner 

f. It is not clear that paid leave applies to COVID-19-related absence for stress, but 

such absence will certainly be covered by unpaid FMLA.  

g. It is not clear whether employees may supplement the 2/3 pay with other available 

paid leave.  The employer apparently has discretion to decide, and should 

consider supplementing its internal policy to ensure uniformity.  This would be a 

mandatory subject of bargaining. 

h. The new law does not exempt employers or health care providers from complying 

with HIPAA, the ADA recordkeeping provisions and other privacy laws. 

i. The Act implies that the employer must maintain any benefits it would normally 

provide during sick leave. 

j. The Act does not address whether employees must be given paid leave before 

they may be laid off due to lack of work, but it appears this will not be necessary.  

Nor does it address whether an employer must continue paid leave if it 

subsequently conducts a mass layoff. 

 

 

 


