
 
 
 
  

WATER RIGHTS CASE LAW:  AN UPDATE 
 

Marcus J. Lock, Esq. 
Wilderson Lock & Hill, LLC 

mlock@lawoftherockies.com 
 

Presenter
Presentation Notes
This outline summarizes certain water law cases decided since April of 2012.  It is not meant to be an exhaustive recitation of every case decided since that time.  This outline does, however, include a summary of certain water law cases decided by the Colorado Supreme Court, the Colorado Court of Appeals, Colorado Water Courts, and the Federal Courts.  So far, the courts have been relatively quiet this year concerning water rights and issues related thereto.  
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COLORADO SUPREME COURT 
DECISIONS 

Presenter
Presentation Notes
I would like to note that my former boss, Justice Nancy E. Rice, was just elected by her peers on the Court as the Chief Justice –designate. 



∗ COLLATERAL ESTOPPEL: AN IDENTICAL ISSUE MUST FIRST 
HAVE ACTUALLY BEEN DETERMINED IN THE PRIOR ACTION. 

 
If not, “the analysis need proceed no further” (to the other 
prongs of providing collateral estoppel) 
 
An issue can be “actually determined” if it is (a) explicitly 
determined in the prior action, or (b) if its resolution is 
“necessarily implied in the actual determination.” 

 
Reynolds v. Cotten, 274 P.3d 540  

 

Presenter
Presentation Notes
The Colorado Supreme Court decided the Reynolds case on April 16, 2012.  The case concerns the doctrine of collateral estoppel, otherwise known as issue preclusion.  The plaintiff ditch owners had sought a declaration from the water court that their appropriative rights to La Jara Creek in Water Division Three were not limited to water flowing into the creek from the San Luis Valley Drain Ditch.  The water court granted summary judgment in favor of the State and Division Engineers and the other defendants because it concluded that the issue raised by the plaintiff ditch owners had been fully resolved in prior litigation in a manner that satisfied all of the requirements of the doctrine of issue preclusion.  The Colorado Supreme Court disagreed.  Justice Coats explained that issue preclusion applies to bar subsequent litigation only if (1) the issue sought to be precluded is identical to an issue actually and necessarily determined in the prior proceeding; (2) the party against whom estoppel is asserted has been a party to or is in privity with a party to the prior proceeding; (3) there is a final judgment on the merits in the prior proceeding; and (4) the party against whom the doctrine is asserted had a full and fair opportunity to litigate the issue in the prior proceeding.  Concentrating on the first prong, Justice Coats further elaborated that an identical issue must first have actually been determined in the prior action.  If it was not, “the analysis need proceed no further.”  274 P.3d at 544.  Even if an issue was not explicitly determined in the prior action, an issue is “nevertheless considered to have been ‘actually’ determined for purposes of collateral estoppel if the resolution is necessarily implied in an actual determination.”  Id. “If, however, the matter explicitly determined could have been rationally grounded upon an issue other than that which the defendant seeks to foreclose from consideration, collateral estoppel will not preclude relitigation of the asserted issue.”  Id.  Because the Court’s reading of the record indicated that the plaintiff ditch owners’ entitlement to non-drainage native La Jara Creek Water was not actually determined in the prior litigation, either expressly or by necessary implication, the summary judgment of the water court was reversed and the case was remanded for further proceedings.”  



 
 
 
 
 
 

In re Title, Ballot Title, and Submission 
Clause for 2011-2012 #3, 274 P.3d 562  

 
 
 
 
 
 

∗ #3: A “nuclear bomb on 
Colorado water rights and 
land rights….[m]asquerading 
as a measure to protect the 
public” with “surreptitious 
measures that would strip 
members of the public, cities, 
farms, and families 
throughout the state of their 
most valuable economic 

interests.  
 

 

Presenter
Presentation Notes
Both of these cases, which also were decided on April 16, 2012, considered whether the title of certain proposed initiatives violated the constitutional requirement that every constitutional amendment or law proposed by initiative be limited to a single subject, which shall be clearly expressed in its title.  Initiative # 3 sought to draft a public trust doctrine into the State Constitution for the alleged purpose of protecting the public’s interest in Colorado’s waterways.  Initiative # 45 similarly sought to amend the State Constitution to expand the scope of pubic control over the waters of the State.  Justice Rice authored both opinions for the Court and upheld the title of each of these proposed ballot initiatives. The Court’s role in such cases is relatively limited in deference to the Ballot Title Setting Board, and the Court only reverses the Board’s designation if the titles are “insufficient, unfair, or misleading.”  274 P.3d at 565.  Accordingly, in reviewing the title of a proposed ballot initiative, the Colorado Supreme Court is supposed to refrain from addressing the merits of a proposed initiative or suggesting how an initiative might be applied if enacted.  These cases are therefore interesting, not for the predictable result reached by the Court, but for the vigor of Justice Hobbs’ two dissents.  In concluding that Initiative #3 violated the single subject rule Justice Hobbs characterized Initiative #3 as a “nuclear bomb on Colorado water rights and land rights . . . [m]asquerading as a measure to protect the public” with “surreptitious measures that would strip members of the public, cities, farms, and families throughout this state of their most valuable economic interests.”  274 P.3d at 572.  With equal disdain, Justice Hobbs denigrated Initiative #45 as seeking to create a “super water right” that would “subordinate all existing water rights in Colorado created over the past 150 years” and “radically transform Colorado into a riparian water law state.”  274 P.3d at 585-86.  Ultimately, neither initiative made the 2012 ballot because the proponents could not gather enough signatures.  However, the State of Colorado has struggled for more than one hundred years to find an appropriate balance between private property rights (including both land and water) and public access to Colorado’s waterways, and this issue is not likely to go away anytime soon.  Whether through future initiatives, legislation, or litigation (or most likely, all three), the State will ultimately have to resolve this dispute once and for all.        



 
 

In re Title, Ballot Title, and Submission 
clause for 2011-2012 #45, 274 P.3d 576 

 
∗ #45: the creation of a “super 

water right” that would 
“subordinate all existing water 
rights in Colorado created over 
the past 150 years” and “radically 
transform Colorado into a 
riparian water law state.” 

 
 

What else is there really to say? 
 
 

 

 

Presenter
Presentation Notes
But… this is not going away folks: Our state has struggled for more than one hundred years to find an appropriate balance between private property and public access to Colorado’s waterways.



 
In re Revised Abandonment List of Water rights 

in Water Div. 2, 276 P.3d 571  
  

AFFIRMED BASIC WATER LAW PRINCIPLES: 
 
(1) IF YOU DO NOT USE YOUR WATER RIGHT, 

THE STATE ENGINEER WILL SEEK TO HAVE IT 
ABANDONED 
 

(2) IF YOU CANNOT PROVE HISTORICAL 
CONSUMPTIVE USE, YOUR APPLICATION TO 
CHANGE A WATER RIGHT WILL BE DENIED 
 

(3) DENYING YOU THE RIGHT TO CHANGE YOUR 
WATER RIGHT BECAUSE YOU FAILED TO 
PROVE HISTORICAL CONSUMPTIVE USE IS 
NOT AN UNCONSTITUTIONAL TAKING 
 

(4) STIPULATIONS ARE CONTRACTS AND WILL 
BE CONSTRUED AS SUCH 
 

(5) COURTS ARE WARY OF DECLARING WATER 
RIGHTS ABANDONED 

 

Presenter
Presentation Notes
The Colorado Supreme Court decided this case on May 14, 2012.  The decision does not break any new ground, but affirmed some basic principles of Colorado water law.  John C. Harrison (“Harrison”), acting as the personal representative for the estate of Nolan G. Thorsteinson and trustee of The Margie (Dotts) M. Thorsteinson Trust, sought to avoid an abandonment order for a disputed 1.04 c.f.s. interest in the Mexican Ditch.  Harrison entered into a stipulation with the State and Division Engineers (the “Engineers”) in which he agreed that he would file an application for a change in the point of diversion of the disputed water right, and the Engineers would remove the water right from the abandonment list.  If Harrison failed to file the change application as prescribed by the stipulation or filed but subsequently withdrew such application, Harrison agreed not to oppose a motion of the Engineers to have the right declared abandoned.  Harrison filed the change case, but, five years later, the water court denied the application on its merits because Harrison had failed to provide evidence of the historical consumptive use of the water right by a preponderance of the evidence.  The water court then subsequently granted a motion by the Engineers to have the water right declared abandoned.  Harrison appealed both rulings.  First, the Colorado Supreme Court reaffirmed the bedrock principle that “the measure of a water right for purposes of a change application, including a change in the point of diversion, is its actual historical consumptive use under the decree.”  276 P.3d at 574.  Harrison argued that he fell within an exception to the obligation to prove historical consumptive that he believed was recognized by the Court in Flasche v. Westcolo Co., 112 Colo. 387, 149 P.2d 817 (1944).  The Court rejected Harrison’s characterization of Flasche, explaining that this case did not create an exception to the requirement to prove historical consumptive use; instead, it merely spoke to the representative period over which a showing of historical consumptive use could be sufficient.  Because Harrison failed to prove historical consumptive use of the water right he sought to change, the Court concluded that the water court properly dismissed the application.  Second, the Court unsurprisingly concluded that the denial of a change of water right for failing to prove historical consumptive use does not unconstitutionally deprive an applicant of property without just compensation.  The Court may short work of Harrison’s takings argument stating concisely:  “As we have often held, an absolute decree does not represent an adjudication of the full measure of the right but is implicitly further limited in quantity by historic beneficial consumptive use according to the decree.  Limiting a change in water right to the extent of established historic use, therefore, does not deprive an applicant of an existing property right but rather ensures against an enlargement of that right.”  276 P.3d at 575.  The Colorado Supreme Court, however, reversed the water court’s determination that the stipulation between Harrison and the Engineers mandated abandonment.  Stipulations are construed as contracts between the parties thereto.  The parties here stipulated to the abandonment of the water right only if Harrison failed to file a change application, or filed the application but subsequently withdrew it.  Harrison did neither, and therefore the stipulation did not mandate abandonment.  Consequently, the Colorado Supreme Court reversed the water court’s order granting the Engineers’ motion for abandonment.  



THREE APPELLATE COURT DECISIONS: 
 

(1) Court of Appeals: 2006 
(2) Supreme Court: 2009 
(3) Supreme Court: 2012 

 
2006: Adverse possession of a water right is a water matter that must be determined by the 
Water Court 
 
2009: Adverse possession of a water right requires quantification of historical beneficial 
consumptive use 
 
2012: Colorado Supreme Court’s affirms water court decision that Gomez had adversely 
possessed two of the three ditches at issue 
 
As to the ditch that Gomez had adversely possessed: Gomez must (a) reconstruct the ditch (b) 
provide for an easement for the ditch and (c) cease diverting Archuleta’s water. 

The Archuleta v. Gomez Saga  
 

Presenter
Presentation Notes
This is the third appellate court decision arising out of this longstanding dispute between neighbors over interests in water and easement rights for three ditches diverting water from the Huerfano River in the Arkansas River Basin.  Together, these cases have clarified much about the requirements for adversely possessing a water right.  However, they have also left a number of questions unanswered.  In the first appellate court decision arising out of this dispute, the Colorado Court of Appeals ruled that adverse possession of a water right is a water matter that must be determined by the Water Court.  Archuleta v. Gomez, 140 P.3d 281 (Colo. App. 2006).  As a result of the first Colorado Supreme Court decision arising out of this dispute, it is now also clear that adverse possession of a water right requires quantification of historical beneficial consumptive use.  Archuleta v. Gomez, 200 P.3d 333 (Colo. 2009).  Accordingly, in order to succeed in proving that he had adversely possessed Archuleta’s legal interests in the ditches at issue, Gomez must prove by a preponderance of the evidence that, “behind the headgate, he – hostile to the owner and under claim of right – notoriously, adversely, exclusively, and continuously made actual beneficial consumptive use of all or a portion of Archuleta’s deeded water interests on the Gomez lands for the eighteen-year adverse possession period . . . .”  290 P.3d at 485.   On remand, the water court found that Gomez had adversely possessed Archuleta’s interest in two of the three ditches in dispute.  The Colorado Supreme Court affirmed this ruling in its June 7, 2012 decision, which is the third appellate court decision arising out of this dispute.  As to the ditch Gomez had not adversely possessed, the Colorado Supreme Court ordered the water court to “enter an injunction ordering Gomez to reconstruct the ditch, provide for an easement for the ditch across his [property], and cease diverting any water that Archuleta’s legal interests entitles Archuleta to divert . . . .”  290 P.3d at 491.  The Court also upheld the water court’s award of costs to, but denial of attorneys’ fees incurred by, Gomez.  The Archuleta decisions still leaves many issues unresolved.  For instance, should quantification really always be required or should there be a distinction between cases where the claimant is intercepting water and using it at another location and cases where adverse possession is simply being used to clear up a title defect?  In 10CW11 (Water Division 3), the claimant acquired paper title to land and water rights from the bank, which had foreclosed on the property. However, the deed of trust did not expressly include the water rights. Twenty years later, the previous owner of the property asserts title to the water rights. The claimant had exclusively used the water rights in accordance with the decree, at the original and decreed place of use. The water court found that the claimant was the owner of the water rights by adverse possession, without a quantification of historical consumptive use.  The 2012 decision also states that litigation over the adverse possession of a water right does not require notice in the resume.  See  290 P.3d 482, at ¶ 12 (Colo. 2012) (“Adverse possession litigation is not the same as an application for change of a water right which requires resume notice to all potentially affected water users on the stream. Nevertheless, quantification of historical beneficial consumptive use is required . . . .”).  But, shouldn’t notice be required, especially if adverse possession results in a change in place of use?  If notice in the resume is not provided, then is a quantification of historical consumptive use made during an adverse possession case entitled to any preclusive effect?  If resume notice is not required, but is nevertheless sufficient, could you adversely possess your neighbor’s water right without personally serving him?  Probably, not.  See C.R.C.P. 105.  Finally, did the Court, in Archuleta, inadvertently eviscerate the long-standing rule that “[a]ctions to determine legal ownership of a water right fall within the general jurisdiction of district courts,” In re Tonko, 154 P.3d 397, 404 (Colo. 2007)?  The purpose of a quiet title action is to resolve all claims to property, including those of adverse possession, but claims to adverse possession of a water right can now only be heard in water court.   So, in 11CV172 (Delta County), Plaintiff filed a trespass action concerning a ditch easement. Defendant counterclaims to quiet title to the jointly owned water right (based on record title). Plaintiff moved to dismiss the counterclaim for lack of subject matter jurisdiction, asserting that in any quiet title action, it will raise the issue of adverse possession, which can only be adjudicated by the water court.  The court granted the motion and dismissed the counterclaim.  



 
∗ Should quantification really always be required? 

 No. 
 

∗ Should resume notice be required? 
 Maybe. 
 

∗ What if it is not, and adverse possession results in a change in place of use? 
 Injury? 
 

∗ If it is not, is a quantification of historical consumptive use made during an adverse possession case 
entitled to any preclusive effect? 

 Probably not.  
 

∗ Resume notice is not required, but is it sufficient? 
 Probably not as to persons required to be made a party under Rule 105. 
 

∗ Can you still quite title to a water right in District Court? 
 Not if adverse possession is an issue. 
 
 

 
Unanswered questions after 

Archuleta v. Gomez 
 



 
∗ COURTS DO HAVE COMMON SENSE 

 
∗ DECRESS ARE COMPLICATED; MISTAKES WILL HAPPEN SO… C.R.S.§ 37-92-

304(10): WATER COURT HAS DISCRETION TO CORRECT SUBSTANTIVE ERRORS 
CONTAINED IN A DECREE FOR THREE YEARS 
 

∗ COURTS WILL LOOK TO THE PARTIES’ INTENT WHEN INTERPRETING  A 
STIPULATION TO A DECREE 

 

 
 

Town of Minturn v. Tucker, 293 P.3d 
581 

  
 

Presenter
Presentation Notes
The Colorado Supreme Court decided the Minturn case on January 22, 2013.  The decision reflects a common sense approach to correcting mistakes contained in a decree.  Water court cases, and the decrees resulting therefrom, are complicated, and mistakes are bound to happen.  In this case, the Court entered decrees that contained certain consumptive use factors used to limit diversion of Minturn’s water rights to new uses.  Although Minturn had stipulated to the decrees, it subsequently realized that certain consumptive use factors incorporated into the decrees were erroneous and petitioned the water court to correct the errors pursuant to C.R.S. § 37-92-304(10) (which grants the water court discretion within a three-year period to correct substantive errors in a water court decree).  The Court obliged, and Tucker appealed, claiming that the corrections violated the stipulation between Minturn and Tucker’s predecessor in interest that mandated the entry of decrees “no less restrictive” than the decree to which Tucker’s predecessor in interest had stipulated.  In a very matter-of-fact, though lengthy, opinion, the Colorado Supreme Court reasoned that the parties intended for the stipulation to prevent injury by using actual monthly historical consumptive use numbers in the decrees.  The original decrees mistakenly did not contain these numbers, contrary to the intent of the parties.  Thus, the water court did not abuse its discretion in correcting this mistake.  See 293 P.3d at 584.         



∗ Two interrelated cases between Vermillion Ranch Limited Partnership and Raftopoulos Brothers 
  
∗ Centered on parties’ competing applications to develop rights to use water from Talamantes Creek for 

industrial and commercial purposes 
  
∗ 11SA86:   (1) Change application concerned only irrigation so portions of the water court decree concerning 

         commercial or industrial uses of the water were vacated. 
 

                   (2) Raftopoulos’ application for new conditional storage rights for commercial or industrial  
                               uses denied because Raftopoulos failed to meet its burden to show a non-speculative intent  
                           to put the water to beneficial use for those purposes and failed to demonstrate that its  
                               existing absolute water rights were insufficient to meet those demands.  (C.R.S. § 37-92- 
                                103(3)(a)) 
  
∗ 11SA124:  Vermillion’s application for a finding of reasonable diligence and for new conditional water 

    storage rights denied because Vermillion failed to demonstrate that it “can and will” complete 
    the reservoirs with diligence and in a reasonable time. (C.R.S. 37-92-305(9)(b)).   
 

Concerning the Application for Water 
Rights of Applicants in Moffat County 

 

Presenter
Presentation Notes
The Colorado Supreme Court decided these interrelated cases in a single opinion dated June 24, 2013.  These cases concern the parties’ competing applications to develop rights to use water from a remote tributary in Moffat County, Colorado (Talamantes Creek) for industrial and commercial purposes.   In the first case, 11SA86, Vermillion Ranch Limited Partnership (“Vermillion”) challenged the water court’s order granting Raftopoulos Brothers (“Raftopoulos”) certain alternate points of diversion and changes of places of use to the extent the water court order allowed the changed water rights to be used for commercial and industrial uses.  The Supreme Court agreed with Vermillion because Raftopoulos’ change application was limited to using the water for irrigation purposes: We conclude that any issue regarding Raftopoulos’ right to use the decreed water . . . for commercial or industrial purposes was not properly before the water court.  Given the limited scope of the Raftopoulos’ application with respect to these water rights, the water court had no reason to interpret the phrase “all other beneficial uses” in the 1974 Decrees or to decide whether Raftopoulos had abandoned any right to use the decreed water for commercial or industrial purposes.  Accordingly, we vacate those portions of the water court’s order.   2013 CO 41, at ¶ 22.   Vermillion also challenged the water court’s order granting Raftopoulos new conditional water storage rights to the extent it would permit the water to be used for industrial and commercial purposes.  Vermillion contended, and the Supreme Court agreed, that Raftopoulos had failed to meet its burden to show a non-speculative intent to put the water to beneficial use for those purposes, see C.R.S. § 37-92-103(3)(a), and  failed to demonstrate that its existing absolute water rights were insufficient to meet those demands.   In the second case, 11SA124, the Court reversed the water court’s order granting Vermillion’s application for a finding of reasonable diligence for previously decreed conditional water storage rights and granting Vermillion’s application for a new conditional water storage right because Vermillion failed to demonstrate through evidence at trial that it “can and will” complete the reservoirs with diligence and in a reasonable time.  See C.R.S. § 37-92-305(9)(b).  The Court noted that Vermillion presented no evidence “regarding the technical feasibility of any of the reservoirs, no studies regarding the proposed locations, no testimony regarding the ability to obtain necessary permitting, and no estimates of the cost of construction or Vermillion’s ability to finance such costs.”  2013 CO 41, at ¶62.   Finally, the Court confirmed that it was Vermillion’s burden to show a substantial probability that the requested water can and will be stored and that the reservoir projects can and will be completed with diligence and within a reasonable time, notwithstanding the known impediments or contingencies that may occur.  Id., at ¶69.  In doing so, the Supreme Court explicitly rejected the water court’s conclusion that it had no basis to deny an application under the can and will requirement unless the impediments make the project impossible to complete.  Id., at ¶68.    



∗ Transmountain Water is GREAT! 
 

∗ Being downstream of Denver:  NOT SO GREAT! 
 

∗ Properly quantified transmountain lawn irrigation return flows are 
an appropriate substitute supply of water for Denver’s exchanges 
 

∗ Englewood, a downstream junior appropriator, could not claim 
injury based on the proper operation of the exchanges because 
junior water users have no expectation in imported reusable water 
 
 

Concerning the Application for Water 
Rights of The City and County of Denver, 

2013 CO 50 
 

Presenter
Presentation Notes
Again, no groundbreaking principles were announced here, but the case is a solid confirmation of the characteristics and benefits of transmountain water.  The case considered whether Denver could use properly quantified transmountain lawn irrigation return flows (“LIRFs”) as a substitute supply of water for certain previously adjudicated exchanges.  The Court held that properly quantified transmountain LIRFS were legally indistinguishable from reusable transmountain effluent (which the Court had previously approved as an acceptable substitute supply for the exchanges) and, therefore, the water court correctly determined that Denver could use its properly quantified LIRFs as a substitute supply for its exchanges.  The Court also held, as expected, that junior appropriators, like Englewood, cannot claim injury premised solely on the proper operation of the exchanges because junior water users have no expectation as to imported reusable water.  Both holdings are grounded in the fundamental – and by now well recognized – premise that “the owner of a water right which has been imported into a stream system has the right to successive reuse, to extinction, of the water.” 2013 CO 50, at ¶ 19; see also C.R.S. 37-82-106(1) (providing that whenever an appropriator has lawfully introduced foreign water into a stream system from an unconnected stream system, such appropriator may make a succession of uses of such water by exchange or otherwise to the extent that its volume can be distinguished from the volume of the streams into which it is introduced).      



 
 
∗ MUTUAL DITCH COMPANY SHARES(AND OTHER WATER RIGHTS) 

CAN BE SUBJECT TO A CONSERVATION EASEMENT  
 

∗ MUTUAL DITCH COMPANY SHARES ARE NOT SUBJECT TO THE UCC 
 

∗ MUTUAL DITCH COMPANY SHARES ARE REAL PROPERTY 

 
 

COLORADO COURT OF APPEALS DECISION OF 
NOTE:  Mesa Cnty. Land Conservancy, Inc. v. Allen, 

2012 WL 2044781 (Colo. App. June 7, 2012). 
  
 

Presenter
Presentation Notes
This case concerned mutual ditch company shares subject to a conservation easement.  The easement required the shares to be conveyed with certain land that was also subject to the conservation easement.  Owners of the property attempted to sever the shares from the land, and the beneficiary of the conservation easement, Mesa County Land Conservancy, Inc.  sued to force compliance with the terms of the easement.  The district court issued a permanent injunction in favor of the plaintiff requiring the owners to convey the mutual ditch company shares to the owners of the land and prohibiting the severance of the shares from the land.  The owners appealed, arguing various bases to invalidate the application of the conservation easement to the mutual ditch company shares.  The Colorado Court of Appeals affirmed, holding that (1) a 2003 amendment to the conservation easement statute was intended to apply retroactively (thus clarifying that the conservation easement statute could be applied to water rights both before and after the amendment); (2) the notice requirement of the statute governing creation of a conservation easement in gross applied prospectively only to conservation easements created on and after the date of the amendment; and (3) the conservation easement encumbering the mutual ditch company shares complied with the statute governing creation of conservation easements.  The Court also rejected arguments that the notice provisions of Colorado’s Uniform Commercial Code applied to the mutual ditch company shares because the shares were securities governed by the UCC.  In doing so, the Court applied well-settled law that mutual ditch company shares are unlike ownership of stock in other corporate entities.  2012 WL 2044781 at *8 &*9.  This is “[b]ecause shareholders in a mutual ditch company own a right to apply water to a beneficial use  instead of merely owning shares of corporate stock.”  Id., at *9.  Consequently, “ditch company shares are considered real property rather than personal property.”  Id.        



 
COLORADO WATER COURT 

RULINGS OF NOTE 

 
 
 

Presenter
Presentation Notes
I am sure there are many interesting water court decisions from the past year. I happened to come across two that I thought were worth mentioning.



 
 

 
∗ Court: Water may be used for certain in-channel 

purposes without an RICD or a CWCB instream flow if 
such water has previously been diverted and stored. 
 

∗ An inroad into the CWCB’s exclusive right to appropriate 
instream flow? 

 
 
 
 
 

Concerning The Application for Water Rights of the Board of 
County Commissioners of Montrose County, Town of Nucla & Town 
of Naturita, Consolidated Case Numbers:  10CW164, 165, 166, 167 & 

169, District Court, Water Division No. 4, Order Re:  Motion for 
Determination of Question of Law, dated September 26, 2012  

 

Presenter
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These cases were filed by Montrose County and others in order to appropriate water in the San Miguel River and its tributaries in advance of the Colorado Water Conservation Board’s subsequent filing of instream flow rights on the San Miguel River.  Montrose County sought, inter alia, “to store water that would be available for release for non-consumptive uses to maintain and enhance water quality, recreation, [and] piscatorial values in downstream sections of the San Miguel River.”  Order, at 1.  The Colorado Water Conservation Board (“CWCB”) moved for a determination of law under C.R.C.P. 56(h) that the County could not obtain a water right to protect water released from storage within the stream channel unless it applied for and obtained (a) a recreational in-channel diversion (RICD), which are highly limited in scope by statute;  (b) an instream flow right (ISF) from the CWCB; or (c) could identify a legal downstream beneficial use that would otherwise be injured.  In short, the CWCB was seeking to protect its exclusive jurisdiction to appropriate “minimum stream flows  . . . to preserve the natural environment to a reasonable degree.”  See C.R.S. § 37-92-102(3).  The Court, however, denied the CWCB’s motion, concluding that water may be used for certain in-channel purposes without an RICD or a CWCB instream flow if such water has previously been diverted and stored.  The Court rejected the CWCB’s position that the RICD statute has the effect of limiting all in-channel uses to ISFs or RICDs.  The Court specifically concluded that the Colorado Supreme Court’s decision in Board of County Comm’rs of Arapahoe County  v. Upper Gunnison River Water Conservancy Dist., 838 P.2d 840, 854 (Colo. 1992) – which distinguished the ISF rights decreed to the CWCB from storage rights which allow a municipality or water district to use a dam or similar structure to store water and release it downstream for non-consumptive uses – was still good law notwithstanding the RICD statute.  Consequently, the Court ultimately held that that the County’s application does not interfere with the CWCB’s exclusive right to appropriate ISFs.  The Court conceded that that RICD statute limited the Upper Gunnison holding when it came to recreational in channel diversions.  However, the Court further concluded that “there is nothing within [the RICD statute] that limits appropriation of in-channel flows of previously diverted water for other beneficial uses such as maintenance of water quality, piscatorial uses, or similar in-channel uses unrelated to recreation.”  Order, at 5.  The case later settled, but it is a potentially interesting in-road into the exclusive province of the CWCB over instream flows. 



 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

St Jude’s Co and Reno Cerise v. Roaring Fork Club, LLC, 
Consolidated Case Numbers 07CW176, 07CW54, 07CW55, 

District Court, Water Division No. 5, Judgment Dated April 
22, 2013  

 
 
 
 

BE  AWARE : YOU CAN CONTRACTUALLY WAIVE 
YOUR PRIVATE RIGHT TO CONDEMN A DITCH 

EASEMENT. 
 
 
 
 

Presenter
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I use this call all the time in practice. WHO KNEW THAT THE MOST RECENT JUDGMENT BETWEEEN THESE TWO LIGANTS WAS JUST ENTERED IN APRIL! GOD BLESS CLIENTS LIKE THESE. Though most of the water bar recognizes these parties from the Colorado Supreme Court’s watershed decision in 2001 concerning the scope of ditch easements and the resolution of ditch disputes, subsequent litigation between the parties is also worth mentioning.  The case giving rise to the Colorado Supreme Court decision was filed in 1997.  The parties sued each other again in 2007, and a judgment was entered in April of 2013.  This second round of litigation is interesting in that the water court held that the private right to condemn a ditch easement can be waived by contract, and that St Jude’s Co. had in fact waived such a right by entering into a prior settlement agreement with Roaring Fork.  See Judgment, at ¶ 14 (“The Court [has] concluded as a matter of contract, St Jude’s agreed to change the diversion point of St Jude’s water right(s) in the John Cerise Ditch from its historic location to the location set forth in the Ditch Agreement. . . . St Jude’s released and waived claims to any easements other than those in the Ditch Agreement.  This release and waiver included any right to seek a new easement by condemnation.).  Whereas municipalities may not be able to waive their right of eminent domain, a water right owner’s right to condemn a right-of-way is a private right and therefore may be waived just like many other constitutional and statutory rights.  The prudent water lawyer would do well to keep this decision in mind when drafting ditch agreements between parties in the future.     



 
 

FEDERAL COURT DECISIONS OF NOTE:   
Tarrant Regional Water District v. Herrmann  

  
 

 
STATE SOVEREIGHTY AND THE INTERSTATE WATER COMPACT: 

 
 (1) RED RIVER COMPACT DOES NOT PREEMPT OKLAHOMA STATUTES 

CONCERNING WATER ALLOCATED TO OKLAHOMA 
 

(2) RED RIVER COMPACT DOES NOT VIOLATE THE DORMANT COMMERCE 
CLAUSE 

 

Presenter
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The Tarrant case was decided a couple of years ago.  However, the United States Supreme Court subsequently granted certiorari.  The case was argued before the Supreme Court on April 23, 2013, and a decision should be issued soon.  Depending on how broadly the Supreme Court decides the case, the opinion could have implications for (i) the States of Texas and Oklahoma only; or (ii) all states that have entered into interstate compacts to allocate water resources.  The Tarrant case considers the degree to which interstate water compacts impact state sovereignty.   	Tarrant Regional Water District supplies water to the Dallas-Fort Worth metropolitan area.  Tarrant sought to export water to Texas from sources within Oklahoma covered by the Red River Compact, which has been signed by Texas, Oklahoma, Louisiana, and Arkansas, and received Congressional consent in 1980.  	Tarrant sued for a declaratory judgment that certain Oklahoma statutes concerning water apportionment are unconstitutional and sought an injunction preventing Oklahoma from applying these statutes to Tarrant’s application for water.  Tarrant’s argued that these statutes violated the dormant Commerce Clause by burdening interstate commerce and were preempted by the Red River Compact.  	The Tenth Circuit rejected both arguments.  First, the Circuit Court rejected Tarrant’s dormant Commerce Clause argument based on the fact that Congress approved the Red River Compact, thus elevating it to federal law under the Compact Clause and exempting it from challenge under the dormant Commerce Clause.  See 656 F.3d at 1236.  The Red River Compact, in turn, inoculates the Oklahoma statutes at issue from challenge under the dormant Commerce Clause because the Compact contains the requisite clear statement of congressional authorization of state regulation.  Id., at 1237-38.  In short, by consenting to the Compact, Congress authorized Oklahoma to regulate the waters apportioned to it, even if such regulation would otherwise be subject to attack under the dormant Commerce Clause as discriminatory to  out-of-state water uses.  In reaching the conclusion above, the Tenth Circuit cited the following provision (among many others) as evidence of the broad deference to state authority:  “nothing in the Compact shall interfere with or impair the right or power of any Signatory State to regulate within its boundaries the appropriation, use, and control of water, or quality of water not inconsistent with its obligations under this Compact.”  Id.  Importantly, provisions comparable to this, which are intended to protect state sovereignty,  are found in many other  interstate compacts as well.  This, and other provisions, within the Red River Compact evidencing deference to state authority to regulate the waters apportioned to it ultimately caused the Tenth Circuit to reject Tarrant’s preemption argument as well.  See 656 F.3d at 1242-47; see also id., at 1245 (tying its two rationales together, the Tenth Circuit concluded that “a compact that authorizes state regulatory water laws so as to insulate them from dormant Commerce Clause challenge, as this one does, is unlikely to preempt those very same laws.”   Colorado, as an upstream state, is unsurprisingly supporting Oklahoma.  Reports indicate that the Supreme Court Justices seemed skeptical of Texas’ position at oral argument.  A decision should be rendered by the United States Supreme Court shortly.  Comparable provisions can be found in the Colorado River Compact, the Upper Colorado River Basin Compact, the Republican River Compact, the Arkansas River Compact, and the South Platte River Compact.  In its amicus brief to the United States Supreme Court, Colorado (along with Idaho, Indiana, Michigan, Nevada, New Mexico, and Utah argued that such provisions “promote the very purpose of the compacts:  to give compacting States the freedom to set intrastate water apportionment policy, subject to their compact obligations, without fear of objection from the other compacting States.”  Brief of the States of Colorado, Idaho, Indiana, Michigan, Nevada, New Mexico, Utah as Amici Curiae in support of Respondents, at 14.  UPDATE:            The United States Supreme Court issued an opinion on June 13, 2013 affirming the Tenth Circuit’s decision.  Justice Sotomayor delivered the opinion for a unanimous Court. Notwithstanding widespread speculation about the potential impact of the decision on interstate water compacts across the Country, the decision was narrowly tailored to specific provisions of the Red River Compact and the facts before the Court, probably intentionally so.  The Court first held that the Red River Compact did not pre-empt the Oklahoma water statutes at issue because the Compact did not grant “cross-border” rights to the signatory states.  The Court reached this conclusion because (a) States rarely relinquish their sovereign powers, and the Compact did not include any clear indication of such relinquishment; (b) in contrast to the Red River Compact, other interstate water compacts have treated cross-border rights explicitly; and (c) the parties’ course of dealings up to the filing of the instant litigation (including Tarrant’s attempts to first purchase water from Oklahoma) reflects an understanding that no such cross-border rights were granted in the Compact.   Interestingly, whereas the Tenth Circuit spent a considerable amount of time considering whether the Oklahoma statutes at issue violated the dormant Commerce Clause, Justice Sotomayor rejected Tarrant’s dormant Commerce Clause argument in a mere two paragraphs. Tarrant’s argument was premised on the assumption that the Compact left some amount of water unallocated.  Justice Sotomayor disagreed with this interpretation of the Compact and thus concluded that “[t]he Oklahoma water statutes cannot discriminate against interstate commerce with respect to unallocated waters because the Compact leaves no waters unallocated.  Slip Opinion, at 23-24.  In other words, the opinion contains no substantive consideration of the broader relationship between the dormant Commerce Clause and interstate water compacts.     In sum, the Court’s conclusions on preemption and the dormant Commerce Clause turned on narrow grounds specific to the interpretation of the Red River Compact.  I suspect this approach was intentional so as to avoid to the extent possible upsetting apple carts (i.e. other interstate water compacts) better left undisturbed.   As one commentator, Thomas A. Merrill has noted “the Court’s opinion provide an excellent example of ‘pragmatic’ interpretation, especially where it talks about the administrative difficulties that would be created by recognizing a cross-border right to divert water without additional guidance from Congress or the affected states.  Thomas W. Merrill , Opinion analysis: Oklahoma skunks Texas in cross-border water rivalry, SCOTUSblog (Jun. 13, 2013, 8:13 PM), http://www.scotusblog.com/2013/06/opinion-analysis-oklahoma-skunks-texas-in-cross-border-water-rivalry/; see, e.g.,Slip Opinion, at 17-18.    There are a couple of footnotes with wider applicability, but they are not surprising. For instance, the Court acknowledged that a congressionally approved compact, as federal law, preempts state law that conflicts with the compact under the Supremacy Clause.  See Slip Opinion, at 10-11 n.8.  Moreover, the presumption against preemption does not apply to interstate compacts because “the States themselves have drafted and agreed to the terms” of the Compact.  Id., at 14 n.10.    Finally, as Mr. Merrill also noted, “[t]here is some quotable language in the section about the states’ sovereign prerogative to control water resources within their territories, which will undoubtedly be trotted out in future cases involving apportionment of waters, the public trust doctrine, and the like.  Thomas W. Merrill , Opinion analysis: Oklahoma skunks Texas in cross-border water rivalry, SCOTUSblog (Jun. 13, 2013, 8:13 PM), http://www.scotusblog.com/2013/06/opinion-analysis-oklahoma-skunks-texas-in-cross-border-water-rivalry/; see, e.g., Slip Opinion, at 14-15.  
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AND: A NOTE ON THE RELATIONSHIP BETWEEN THE COURTS AND THE LEGISLATUREFrankly, it has been a relatively slow year so far with respect to water rights case law.  It appears the Colorado General Assembly has been more active than the courts with respect to the administration of water rights.  Interestingly, two of the more significant legislative changes to water law (SB 13-074, the legacy ditch bill, and SB 13-041 concerning water storage rights) were reactions to Colorado Supreme Court decisions issued in 2011 (Burlington Ditch Reservoir & Land Co. v. Metro Wastewater Reclamation Dist., 256 P.3d 645 (Colo. 2011) and Upper Yampa Water Conservancy Dist. v. Wolfe, 255 P.3d 1108 (Colo. 2011)). Nevertheless, the cases summarized above are worth reviewing and each has certain aspects that are useful to the water practitioner.  Furthermore, the year is not yet over, and 2013 may yet to see some important decisions come down from the Colorado Supreme Court, and even the United States Supreme Court.  Indeed, multiple cases have been fully briefed and argued and are ripe for a decision soon.     
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