
 

 

Introduction  

In the United States, it is estimated that between 30-40% of the nation’s food supply ends 

up as waste and is thrown away.1 Based on a study conducted by the U.S. Department of 

Agriculture Economic Research Service, food loss at the consumer-level, which includes food 

served at restaurants, accounts for 21% of all food loss (approximately 83.1 billion pounds of 

food).2 At restaurants, common causes of food loss include unexpected changes in sales,  

the over-preparation of food, and expanded menu choices to meet changing consumer expectations 

and demands.3 Access to food is an issue throughout the United States, and specifically in Ohio, 1 

in 6 Adults, and 1 in 5 Children are at risk of going hungry and lack access to food.4  

In response to the increasing risk of hunger throughout the nation, several community and 

non-profit organizations have developed initiatives to create partnerships within the food service 

industry in order to minimize food waste. These initiatives are focused on restaurants donating 

excess food to people and families in need. While the food service industry can make a meaningful 

impact to reduce hunger in the United States, restaurant operators and owners should understand 

the laws governing these activities. This document is intended to provide a brief overview of 

applicable federal laws and laws enacted in the State of Ohio. 

                                                 
 
1 Office of the Chief Economist, U.S.D.A., U.S. Food Waste Challenge, https://www.usda.gov/oce/foodwaste/ 

faqs.htm (last visited Feb. 28, 2018).  
2Jean C. Buzby, Conference Presentation, Economic Research Service, U.S.D.A, Overview of Food Loss in the 

United States (Dec. 8-9, 2014), https://repository.upenn.edu/cgi/viewcontent.cgi?article=1002&context  

=thelastfoodmile  (last visited February 28, 2018).  
3 Jean C. Buzby et al., The Value of Retail- and Consumer-Level Fruit and Vegetable Losses in the United States, 45 

Journal of Consumer Affairs, 492, 497-498 (2011). 
4 Facts About Hunger in Ohio, Feeding America, http://www.feedingamerica.org/hunger-in-america/ohio/ (last 

visited Feb. 28, 2018). 

https://www.usda.gov/oce/foodwaste/%20faqs.htm
https://www.usda.gov/oce/foodwaste/%20faqs.htm
https://repository.upenn.edu/cgi/viewcontent.cgi?article=1002&context=thelastfoodmile
https://repository.upenn.edu/cgi/viewcontent.cgi?article=1002&context=thelastfoodmile
http://www.feedingamerica.org/hunger-in-america/ohio/
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What is the Emerson Act and What does it protect? 

 

 The Bill Emerson Good Samaritan Food Donation Act (the “Emerson Act”) is a federal 

law created to encourage food donation to non-profit organizations by minimizing the liability of 

food donors.5 The Emerson Act is named after Missouri U.S. Representative Bill Emerson (who 

supported the legislation but died before it was passed) and was signed into law in 1996 by then-

President Bill Clinton. Specifically, the Emerson Act protects people and entities that want to 

donate surplus food but are afraid of what might happen if the donation would result in someone 

getting sick, seriously injured, or even dying. It provides both civil and criminal liability protection 

for the donors and the organizations that they donate to.  

The Emerson Act’s Applicability to the Restaurant Industry 

 In order to determine whether a business and its food donations are covered by the Emerson 

Act, several requirements must be met: 

1. The donor must be a qualified “person,” which is defined as an individual, corporation, 
partnership, organization, association, or governmental entity, including a retail grocer, 

wholesaler, hotel, motel, manufacturer, restaurant, caterer, farmer, and non-profit food 
distributor or hospital.6 In the case of a corporation, partnership, organization, association, 

or governmental entity, the term includes an officer, director, partner, deacon, trustee, 
council member, or other elected or appointed individual responsible for the governance 
of the entity. 

2. The donor must “donate” the product, meaning the product must be given without 

requiring anything of monetary value from the recipient .7 However, a non-profit 

organization can donate to another non-profit organization, even if the donor organiza t ion 
has charged a nominal fee to the donee organization, as long as the ultimate recipient or 
consumer is not required to give anything of monetary value.8 

                                                 
 
5 Bill Emerson Good Samaritan Food Donation Act, 42 U.S.C. § 1791 (1996). 
6 Id. §1791 (b)(10). 
7 Id. §1791 (b)(3). 
8 Id.  

https://en.wikipedia.org/wiki/Food_donation
https://en.wikipedia.org/wiki/Bill_Emerson
https://advance.lexis.com/document/?pdmfid=1000516&crid=195fe8c2-dbb3-4b2e-b550-24a24909ba2d&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A4NFP-VFF0-0198-G052-00000-00&pddocid=urn%3AcontentItem%3A4NFP-VFF0-0198-G052-00000-00&pdcontentcomponentid=268555&pdteaserkey=sr0&pditab=allpods&ecomp=Ly_fk&earg=sr0&prid=068ee3f0-b303-4650-9c8f-b730aebd305f
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3. The donor must make the donation in good faith,9 meaning the donor does not have an 
ulterior motive and expects nothing of value in return. 

4. The donor can only donate to a “non-profit organization,” that being an incorporated or 
unincorporated entity that is operating for religious, charitable, or educational purposes and 

does not provide net earnings to, or operate in any other manner that is to the benefit of, 
any officer, employee, or shareholder of the non-profit organization.10 

5. The food that is donated must be either an “apparently fit grocery product” or 

“apparently wholesome food.”11  

• An “apparently fit grocery product” is defined as a grocery product that meets all 
quality and labeling standards imposed by Federal, State, and local laws and 
regulations although the product many not be readily marketable due to appearance, 

age, freshness, grade, size or other conditions.12  

• “Apparently wholesome food” is defined as being food that meets all quality and 
labeling standards imposed by Federal, State, and local laws and regulations even 

though the food may not be readily marketable due to appearance, age, freshness, 
grade, size, surplus, or other conditions.13  

• “Food” is defined as any raw, cooked, processed, or prepared edible substance, ice, 
beverage, or ingredient used or intended for use in whole or in part for human 

consumption.14 

Additional Protections 

In addition to the general protection of the Emerson Act, there are additional protections 

for partial compliance if the restaurateur or caterer wants to donate but is concerned that the 

donated food may not meet all of the Federal, State or local standards for quality and labeling as 

stated above. If some or all of the food a donor desires to donate does not meet the quality and 

labeling standards imposed by Federal, State, and local laws and regulations, the donor will not 

be subject to civil or criminal liability if:  

                                                 
 
9 Id. §1791 (c)(1). 
10 Id. 
11 Id. §1791 (b)(1-2). 
12 Id. §1791 (b)(6). 
13 Id. §1791 (b)(1-2). 
14 Id. §1791 (b)(4). 
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1. The donor informs the non-profit receiving the donation of the distressed or 

defective condition of the donated food.15 

 

2. The non-profit agrees to recondition the donated food to comply with all the 

quality and labeling standards prior to distribution.16  
 
3. The non-profit is knowledgeable of the standards to properly recondition the 

donated food or grocery product.17 

Exceptions to the Protections Afforded by the Emerson Act 

 A donation is NOT covered by the Emerson Act if an injury or death results from an action 

or omission constituting gross negligence or intentional misconduct.  

• “Gross Negligence” for the purposes of the Emerson Act is defined to mean 
voluntary and conscious conduct (including a failure to act) by a person who knew 

that, when the donation was made, the donated food was likely to be harmful to the 
health or well-being of the individuals to consume such food.18  

• “Intentional Misconduct” for the purposes of the Emerson Act is defined as conduct 
by a person with knowledge (at the time of the conduct) that the conduct is harmful 
to the health or well-being of another person.19  

 In addition, restaurants and caterers must also follow State and local health regulat ions 

when storing, preparing and/or donating food. However, the House Committee Report suggests 

that Congress intended the Emerson Act to provide uniformity across all 50 states so that 

businesses with multiple locations could still donate food without worrying about how different 

state laws may affect their civil and criminal liability.20 The House Committee also recognized 

that the Emerson Act would serve as a “liability floor,” meaning that this standard is the minimum 

                                                 
 
15 Id. §1791 (e)(1). 
16 Id. §1791 (e)(2). 
17 Id. §1791 (e)(3). 
18 Id. §1791 (b)(7). 
19 Id. §1791 (b)(8). 
20 H.R. REP. NO. 104-661, at 2-3 (1996).   



 

5 

protection afforded to donors and organizations that distribute the donations, but states are still 

free to enact laws that provide even more protection.  

 

 

Ohio Law 

 As mentioned above, states are free to enact similar legislation providing equal or enhanced 

protection to donors. To that end, legislation limiting the liability of individuals, business, and 

organizations that donate and distribute donated food was passed in Ohio. Specifically the Ohio 

Revised Code §2305.37 provides that, subject to Chapter 3715 of the Ohio Revised Code, which 

contains Ohio’s laws regarding general drug and food policies, a person who, in good faith, donates 

perishable food is not liable in damages in a tort action for harm that allegedly arises because the 

food, when distributed, is not fit for human consumption, if both: 

1.  Prior to the donation of the perishable food to the agency, the person determines that the 
perishable food will be fit for human consumption at the time of its donation. A 

presumption favoring liability does not arise because the perishable food is donated to an 
agency on or after an applicable sale date; and 

2. The person does not make the determination that the perishable food will be fit for human 
consumption at the time of its donation to the agency in a manner that constitutes gross 

negligence or willful or wanton misconduct.21 

Note that Ohio’s donation statute does not cover criminal liability. As discussed in the 

House Committee Report, this was a concern of the legislature when they drafted the Emerson 

Act. Congress did not want businesses to worry about conflicting state laws that only covered 

criminal liability or civil liability, but not both. Thus, the federal law addresses both and would 

afford protection for criminal liability in Ohio.  

What About Local Law? 

                                                 
 
21 Ohio Rev. Code Ann. §2305.37 (B)(1-2). 
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 In order to determine what laws and regulations impact you or your business locally, each 

jurisdiction would need to be researched in order to determine the same; provided, however, that 

as of the date of this publication, the following jurisdictions did not have any individual specific 

provisions covering liability related to food donations: (1) City of Akron; (2) City of Cincinnati; 

(3) City of Cleveland; (4) City of Columbus;22 (5) City of  Dayton; and (6) City of Toledo.  

Has a Restaurant Ever Been Sued for Food Donations? 

 

 According to an analysis published by the Food Law and Policy Clinic of Harvard Law 

School on November 21, 2017, not a single case can be found regarding food donation 

liability.23 This may speak to the broad coverage of liability protection provided by the Emerson 

Act.  

Can I Deduct My Donations? 

 Yes! Recognizing the impact that food donations can make on combating hunger and 

access to food around the nation, in 2015, the federal government introduced enhanced tax 

deductions for businesses donating food to help vulnerable populations and communities.24  

Businesses, who donate food, are eligible to claim the enhanced tax deduction if the 

following requirements are met: 

1. The donor must donate to a qualified 501(c)(3) organization. The non-profit organiza t ion 

must use the food exclusively for: (i) the care of the ill; (ii) individuals in poverty; or  
(iii) infants. 

                                                 
 
22 However, in 2014, the Local Food Action Plan was developed, supported by  both the members of Columbus City 

Council and the Franklin County Board of Commissioners, to focus on addressing  hunger, food insecurity, and 

coordinating donations from businesses. The Local Food Action Plan, The City of Columbus, 

https://www.columbus.gov/publichealth/programs/Local-Food-Plan/The-City-of-Columbus---Franklin-County-

Local-Food-Action-Plan/. 
23 Legal Fact Sheet: The Bill Emerson Good Samaritan Food Donation Act, HARVARD FOOD LAW AND POLICY 

CLINIC, https://www.refed.com/downloads/Emerson-Act-Legal-Fact-Sheet.pdf (last visited Feb 28, 2018). 
24 Federal Enhanced Tax Deduction for Food Donation: A Legal Guide, HARVARD FOOD LAW AND POLICY CLINIC, 

https://www.chlpi.org/wp-content/uploads/2013/12/Food-Donation-Fed-Tax-Guide-for-Pub-2.pdf. 

https://www.columbus.gov/publichealth/programs/Local-Food-Plan/The-City-of-Columbus---Franklin-County-Local-Food-Action-Plan/
https://www.columbus.gov/publichealth/programs/Local-Food-Plan/The-City-of-Columbus---Franklin-County-Local-Food-Action-Plan/
https://www.refed.com/downloads/Emerson-Act-Legal-Fact-Sheet.pdf
https://www.chlpi.org/wp-content/uploads/2013/12/Food-Donation-Fed-Tax-Guide-for-Pub-2.pdf
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2. The non-profit organization receiving the donation may not use or transfer the food in 
change for money, property, or services. However, a non-profit organization may donate 

food to another non-profit organization and charge a nominal fee in order to receive 
reimbursement for administrative and overhead costs. 

3. The donor must receive a written statement from the recipient non-profit organiza t ion 
which includes the following information:  

• A description of the contribution; 

• Date contribution is made;  

• Acknowledgement that the recipient of the donation is a recognized 501(c)(3) 
organization under the Internal Revenue Code; and  

• A statement that books and records of the donation will be maintained and made 
available to the Internal Revenue Service upon request. 

4. The food must meet the requirements of the federal Food, Drug, and Cosmetic Act 

(FDCA), as amended, at the time the donation is made, as well as for the 180 days before 
the contribution is made.   

 Once these conditions are met, the donor may deduct the lesser of: 

(a) twice the donor’s adjusted tax basis in the donated food (the adjusted tax basis being 

the direct and indirect inventory/ carrying cost attributed to the food being 

donated)25; or  

(b) the donor’s adjusted tax basis in the donated food plus one-half of the food’s 

expected profit margin based on the food’s fair market value. 

For example, a restaurant donates fruits and vegetables having a fair market value of 

$150.00. The adjusted tax basis of the fruits and vegetables is $40.00. The anticipated profit (being 

                                                 
 
25 Businesses that do not account for inventories and are not required to capitalize costs have the option to calcula te 

the adjusted tax basis at 25% of the food donation’s fair market value. I.R.C.§170(e)(3)(C)(iv)(I),(II)(2016).  Also, 

businesses have the option to calculate the fair market value of certain products that cannot be sold for the same price 

of substantially similar items due to cosmetic defects, lack of market, or if the product is made exclusively for donation 

purposes. I.R.C.§170(e)(3)(C)(v)(2016). These changes allows more businesses to take advantage of the enhanced 

tax deduction.  
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the difference between the fair market value minus the adjusted tax basis [$150.00-$40.00]) is 

$110.00. 

Under the enhanced tax deduction, the restaurant is eligible to deduce the lesser of: 

(i) $40.00 (the adjusted tax basis) multiplied by 2 = $80.00; or 

(ii) $40.00 (the adjusted tax basis) plus $110.00/2 (one-half of the anticipated profit) =  

$95.00. 

In this example, the enhanced deduction would be $80.00, which is higher than the general 

deduction available and is limited to the adjusted tax basis, which would be $40.00 in this example.  

If a business does not qualify for an enhanced deduction, the business may still be eligib le 

for a general tax deduction for charitable contributions, which is equal to the lesser of the donor’s 

adjusted tax basis in the food or the fair market value of the food being donated.26 

Please note that all businesses donating foods will be subject to annual caps on the total 

amount of charitable deductions that may be claimed. Tax professionals should be consulted 

regarding these limits, as they may vary from business to business. 

How Do I Protect My Brand? 

 

 Restaurateurs and caterers often express concerns that the donated product or food may 

not, at the time of serving, meet the quality standards associated with the product when sold at the 

restaurant or prepared for a specific event. While many restaurateurs and caterers are happy to 

donate, they do not want their name disclosed in connection with products and food served by the 

non-profit organization. Regarding this concern, there are no requirements under the Emerson Act 

that require the non-profit organization to disclose to the end consumer the source of the donated 

products or food. 

                                                 
 
26 Federal Enhanced Tax Deduction for Food Donation: A Legal Guide, HARVARD FOOD LAW AND POLICY CLINIC 

ET AL.,  https://www.chlpi.org/wp-content/uploads/2013/12/Food-Donation-Fed-Tax-Guide-for-Pub-2.pdf.  

https://www.chlpi.org/wp-content/uploads/2013/12/Food-Donation-Fed-Tax-Guide-for-Pub-2.pdf
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Future Changes to the Emerson Act  

 Marcia Fudge, U.S. Representative for Ohio’s 11th congressional district (representing the 

Akron-Cleveland area) introduced legislation known as the “Food Donation Act of 2017,” which 

would extend liability protections to donations made directly to needy people, clarify some of the 

provisions of the Emerson Act, and allow mislabeled food to qualify for donations if the labeling 

mistake does not present a health and safety hazard to the consumer.27 As of the date of this 

publication, the passage of this bill is pending, and the bill remains eligible for consideration until 

the 115th United States Congress adjourns on January 3, 2019.28 

Frequently Asked Questions: 

 
1. Allergens – Does the Emerson Act protect a restaurateur from liability regarding 

allergens?  
 
The protection under the Emerson Act is broad (a person…shall not be subject to civil or 

criminal liability arising from the nature, age, packaging, or condition of apparently 
wholesome food or apparently fit grocery product that a person…donates in good faith to 

a non-profit organization for ultimate distribution to needy individuals), but as mentioned, 
there are exceptions where liability can arise for gross negligence [a voluntary unconscious 
conduct (including a failure to act) by a person who, at the time of the conduct, knew that 

the conduct was likely to be harmful to the health or well-being of another person] or 
intentional misconduct [a person with knowledge (at the time of the conduct) that the 

conduct is harmful to the health or well-being of another person).  Further, the very 
definition of “apparently fit grocery product” or “apparently wholesome food” includes a 
requirement that the same “meets all…labeling standards…” (and while there are 

exceptions for partial compliance - see above regarding informing the non-profit of the 
distressed or defective condition of the donated food or grocery products), the clear best 

practice would be to treat donated food and grocery products with the same care with 
respect to allergens that is undertaken in connection with the operation of the restaurant 
itself. 

 
2. Getting Involved. What Organizations Can My Business Donate to in Ohio? 
 

                                                 
 
27 Food Donation Act of 2017, H.R. 952, 115th Cong. (2017). 
28 All Information for H.R.952 - Food Donation Act of 2017 (2017); https://www.congress.gov/bill/115th-

congress/house-bill/952/all-info (last visited Feb. 28, 2018). 

https://www.congress.gov/bill/115th-congress/house-bill/952/all-info
https://www.congress.gov/bill/115th-congress/house-bill/952/all-info
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Throughout the Ohio, there are several organizations that accept food donations, but not 
all organizations accept prepared food. Before donating, you should contact the 

organization in order to obtain their donation criteria.  
 

The following organization’s current accept donations from restaurants: 
 

Greater Cleveland Food Bank http://www.greaterclevelandfoodbank.org/  

Food Rescue Us 

(Columbus/Cincinnati) 

https://foodrescue.us/sites/  

Community Harvest of  

Stark County 

http://www.communityharveststark.org/  

Second Harvest Food Bank of  

North Central Ohio 

http://www.secondharvestfoodbank.org/  

Summary 

 

This is one instance where the government, through the Emerson Act and Internal Revenue 

Code, has furthered the public policy of encouraging charitable donations of food to individua ls 

and communities in need. The Emerson Act provides broad protection to donors and the Internal 

Revenue Code enhances the same by providing incentives and potential benefits for donating food.  

Further, there are many reputable non-profit organizations that can assist with picking up and 

delivering the donated food to the non-profit organization that will ultimately distribute the food 

for consumption.  The restaurant brand can be protected to alleviate concerns that, upon 

repurposing the food, the restaurant serving standards would not be complied with, and most 

notably, community recognition could be gained from participating in helping to decrease 

minimize food waste and the risk of hunger in communities throughout the United States.   

 

Contact Information 

For further information, please contact the author below. 

Bruce H. Burkholder, Esq.    
Isaac Wiles Burkholder & Teetor, LLC  
bburkholder@isaacwiles.com 
(614) 221-2121 
 
 
 

http://www.greaterclevelandfoodbank.org/
https://foodrescue.us/sites/
http://www.communityharveststark.org/
http://www.secondharvestfoodbank.org/
mailto:bburkholder@isaacwiles.com
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This publication is for informational purposes only; it does not constitute legal or tax advice. 

Please consult a licensed attorney and/or a tax professional in your jurisdiction regarding 

the information addressed in this publication.  
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