
 

 

 

 

Damage Control: How a new FLSA regulation may affect your status as a joint employer 

 
By: Jordan T. Benson, Esq. 01/22/2020. 

 

In January 2020, the United States Department of Labor (“USDL”) announced a final ruling which 
updates the interpretation of “joint employer” status under the Fair Labor Standards Act (“FLSA”) 
effective March 16, 2020. For over 60 years, there had been no meaningful updates regarding joint 
employer status, leaving many franchisors and similarly situated parties wondering – is my entity 

liable as a joint employer for my franchisee’s/affiliate’s acts relating to employees? Finally, the 
USDL has helped shed some light on this issue. 
 
How does “joint employer” status come into play? 

 
Many employees who file claims against their employer for FLSA violations attempt to also file 
claims against their employer’s “joint employer” (i.e. a franchisor, affiliate, parent company, etc.). 
One reason?  Deeper pockets.  However, joint employer status essentially comes down to one’s 

control over an employer’s employee. The USDL’s ruling addressed this issue and how one may 
be held liable to an employee as a joint employer. 
 
What did the USDL change? 

 
The USDL’s ruling specified that when an employee performs work for an employer that benefits 
another person/entity (franchisors, affiliates, parent company)(a “Benefited Party”), the Benefited 
Party may be liable as a joint employer when said employee acts directly or indirectly in the 

interest of the Benefited Party, in relation to the employee and his/her work conditions. Whether 
one acts “directly or indirectly” can be determined by a four factor balancing test – the main 
change to the FLSA implemented by the USDL – which relate to the control of one over the 
employer’s employee by the Benefited Party: 

 
(1) Hiring/firing employee 
(2) Supervision/control over the employee’s work and schedule  
(3) Determination of employee’s rate and method of payment 

(4) Maintaining employee’s employment records 
 
Other factors may be considered, but only if it relates to the significant control over the employee 
by the Benefited Party. 

 
So am I a joint employer? 



 

 

 
 

It still depends, but the USDL provided much needed guidance and certain examples to show 
whether one would qualify as a joint employer to be held liable in an employee lawsuit.   The USDL 
noted that one factor alone is not dispositive in determining joint employer status.  
 

 
 

(1) Hiring/firing employee: Obviously, a Benefited Party directly hiring/firing an employer’s 
employee tends to show a joint employer’s control.  However, the USDL noted that a mere 

request from a Benefited Party to an employer to hire/fire an employee is not enough to 
amount to the level of authority/control required to find joint employer status. A mere 
request to hire/fire suggests the employer could voluntarily hire/fire the employee, but was 
not required by the Benefited Party to do so. Repeated requests and pressure by a Benefited 

Party to an employer to hire/fire an employee, tends to show authority/control over said 
employee. 
 

(2) Supervision/control over work/work schedules: This factor depends on the level and 

limitations of supervision. Minimal supervision – such as a franchisor providing a 
franchisee general instructions relating to day-to-day operations or tasks to complete – 
would not amount to the level of supervision/control required for a finding of joint 
employer status. Though, hands-on instruction on a regular and routine basis, directly 

assigning employees to perform specific tasks, implementing the work schedule of 
employees, and closely supervising the employees’ work tends to weigh in favor of joint 
employer status. A franchisor merely providing samples/form documents to franchisees to 
use (operational plans, business plans, marketing materials) does not suggest control – it’s 

merely a guidance or recommendation that the franchisee may or may not choose to use. 
Also, the USDL has stated that requiring a certain uniform, alone, does not demonstrate 
substantial control, nor does requiring employees to abide by a code of conduct 
implemented by a Benefited Party. 

 
(3) Determination of rate and method of payment: Providing a wage floor for franchisees 

(i.e. minimum rate of pay) to pay its employees is not enough to suggest control over the 

pay rate of employees. This is merely a guidance/recommendation that franchisee should 
pay no less than x-amount.  However, determining the exact pay rate of employees, how 
they will be paid, and restricting employees from working a certain amount of hours 
suggests control. Essentially, franchisors may provide their franchisees guidance or 

suggestions on what to pay, but should be cautious in exerting authority or control over 



 

 

what the franchisee ultimately decides. Otherwise, a franchisor could be found liable as a 
joint employer. 

 
(4) Maintaining records of employment. The USDL specifically noted that this factor alone 

will not result in a finding of joint employer status. It is common practice of franchisors to 

maintain all business records of its franchisees, including employment records.  Merely 
holding copies of records does not weigh in favor of joint employer status. However, a  

 

(5) Benefited Party tracking hours worked of employees, performing its own background 
checks, or showing any control over the employment records could suggest requisite 
control indicating a joint employer status. 

 
In summary, a Benefited Party’s status as a joint employer essentially comes down to their control 
over an employer’s employees. Again, one factor alone will not determine joint employer status. 
The determination will be a case-by-case basis. The more control shown through these four factors, 

the more likely a Benefited Party will be liable under joint employer status. Providing a franchisee 
guidance in running its operations, providing sample forms/documents for use, and providing 
marketing materials alone will not establish a franchisor as a joint employer. Franchisors and 
similarly situated parties need to be wary of the level of control being asserted over its franchisee’s 

or affiliate’s business operations. Even if control is unintended, joint employer status may be 
found. 
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