
 

 

 

Ohio Minimum Wage Laws and the Impact of Delivery Driver’s Expenses  

By: Jordan T. Benson, Esq. 01/23/2020 

Recently, pizza chains and other employers employing delivery drivers have learned a hard lesson 
of not paying their drivers the appropriate minimum wage. In many instances, these employers are 
not aware of the requirements under the Fair Labor Standards Act (“FLSA”). Many employers 

think that since a delivery driver receives tips and agreed to a fixed rate per delivery, the driver 
need only be paid the minimum wage for tipped employees. However, as many employers have 
recently learned in court, not paying attention to an employee’s actual wage  and their personal 
expenses on the clock can be a costly mistake. 

 
Minimum Wage in Ohio 

 
The minimum wage in Ohio for 2020 is $8.70/hour (unless exempted – commissioned employees, 

informal workers, farm workers, seasonal workers, nonprofit employees, minors). Although the 
federal minimum wage is $7.25/hour, Ohio employees are entitled to the higher Ohio rate of 
$8.70/hour. Ohio also allows what’s called a “tip credit” – where the employer may pay tipped 
employees less than the minimum wage, as long as the employee earns enough in tips to meet the 

$8.70/hour amount. In Ohio, employers may take a “tip credit” of 50%, and thus, in 2020, need 
only pay its tipped employees $4.35 an hour. However, the tipped employee must earn enough in 
tips to bring their hourly wage up to at least the state minimum – $8.70 per hour (based on hourly 
rate + tips of a given workweek). For an employer to claim a tip credit, its tipped employees: (1) 

must regularly receive $30 or more per month in tips, (2) must be paid an hourly wage of at least 
the Ohio minimum wage ($4.35/hour in 2020 in Ohio), (3) must retain all tips (employer not 
entitled to tips), and (4) must be given actual notice of employer’s use of the tip credit provisions. 
 

As a bartender, this is generally not an issue for a tipped employee to achieve. However, in other 
settings, a tipped employee’s tips can vary. Although it’s okay to pay your tipped employee 
$4.35/hour, their tips collected must be at least $4.35/hour as well, in order to meet the $8.70 
minimum wage. If not, the employer must pay the difference. For example, if a tipped employee 

is paid $4.35 an hour, only works one hour, and makes $2 in tips during that hour worked, the 
employer is on the hook to pay the employee the remaining amount to meet the $8.70 minimum 
requirement – which would mean employer owes employee an additional $2.35 for that hour 
worked. However, it becomes more complex when the tipped employee is a delivery driver. 

 
Issues of Minimum Wage for Delivery Drivers 

 



 

 

Generally, delivery drivers may be paid as tipped employees at the $4.35 minimum hourly rate, as 
they typically receive $30 or more per month in tips. Though, delivery drivers typically receive 

less in tips than your typical tipped employee (waiters, bartenders, etc.). What has cost many 
employers in court recently is the fact that these delivery drivers’ personal expenses (driving  
 
expenses) play a factor in whether they meet the minimum wage threshold . Given that delivery 

drivers are likely to receive lower tips than your typical tipped employee, and employers are 
required to reimburse them for their personal expenses, employers need to pay close attention to 
how much they are really paying their drivers.  
 

So, if personal expenses play a role in compensation, what are an employer’s options to reimburse 
a delivery driver for those expenses? FLSA regulations provide that employers may reimburse 
drivers (1) the actual cost (rare and timely/costly to keep track of) or (2) a reasonably approximate 
amount expended by an employee (flat rate per delivery or mile). The flat rate route is acceptable 

as long as it exceeds the amount expended or is a true approximation, but some drivers challenge 
this flat rate given all expenses are not taken into account – this has been the major dispute in many 
recent class action cases against Domino’s and Papa Johns’ franchisees. The most efficient way to 
meet an appropriate flat rate is to pay drivers the IRS standard rate ($0.575/mile in Ohio for 2020). 

 
If you pay your employee a flat rate per delivery, said rate still may not be enough to fully 
compensate delivery drivers over the minimum wage of $8.70/hour. For example: A driver works 
for one hour, is paid $7.00 per hour (allowed since they are a “tipped employee”), and a delivery 

fee of $1.70 per delivery, and keeps his or her tips. Let’s say the driver makes 3 deliveries in his/her 
hour worked, and each delivery totaled 5 miles round-trip. At the 2020 IRS standard rate of 
$0.575/mile (was $0.58 in 2019), the driver has essentially incurred $2.875 in expenses per 
delivery. If the driver made the 3 deliveries in his/her only hour worked, his/her earnings equal: 

 
 $7.00/hour x 1 hour =   $7.00 
 $1.00/tip x 3 deliveries =   $3.00 
 $1.70/delivery x 3 deliveries =  $5.10 

 Total paid =    $15.10 
 
Almost double the minimum wage, right? Not when you take into account the driver’s expenses. 
Since the driver incurred $2.875 per delivery (using the IRS rate), the driver incurred 

approximately $8.63 in expenses ($2.875 x 3 deliveries). 
 
As a result, the driver’s hourly rate is only $6.47 ($15.10 - $8.63) for that hour worked. Clearly, 
this is below the legal minimum wage, and the employer is obligated to make up the difference. 

This is where many employers have gotten in trouble in court without even knowing they were 
violating the law. 



 

 

 
How to Avoid a Driver’s Challenges Over Minimum Wage Claim 

 
Although not required, some employers reimburse their delivery drivers at the 2020 IRS standard 
rate of $0.575 per mile (down from $0.58/mile in 2019). Seems like an easy defense to merely pay 
a driver the IRS rate, right? Not quite. Employers must still be cautious of the minimum hourly 

wage of $8.70 an hour, even after paying their driver the standard rate of $0.575 per mile.  
 
Same example as above, but instead of the flat rate of $1.70/delivery, employer pays the IRS rate 
of $0.575/mile. In this instance, the driver is paid a total of $18.63 ($7.00/hour, $3.00 in tips, and 

$8.63 in mileage), and incurred a cost of $8.63 in expenses. Thus, the driver’s hourly rate is $10.00. 
You’re in the clear. 
 
But let’s say the driver had some angry customers and received no tips, and the driver is paid 

$15.63 ($7.00/hour and $8.63 in mileage), and incurs a cost of $8.63 in expenses. The driver’s 
hourly wage falls to $7.00. The employer must pay driver an additional $1.70 to meet the Ohio 
minimum wage. 
 

Another way to avoid underpaying a driver is to use employer-owned vehicles, thereby making 
the expense an employer expense, not the employee’s concern.  “Tip pooling” – which allows 
tipped employees to split all tips earned evenly among each other – can also help eliminate 
underpaid issues. Also, using a payroll company to process payroll automatically tracks and 

resolves this issue (generally).  
 
Also, keep in mind that these examples are only based on one hour of work. The sufficiency of the 
tip credit to meet the minimum wage of $8.70 per hour obligation is based on the amount of tips 

earned by the employee in a given workweek. Thus, if a tipped employee working a 40-hour 
workweek makes over $348.00 (before tax) in hourly pay + tips during that time (after deducting 
expenses incurred by employee), then employer is not obligated to make any further payment to 
employee. However, if the tipped employee makes $300.00 (before tax) during the 40 hour work 

week, the employer must pay the difference ($48.00) to meet the minimum wage requirement.  
 
Dual Jobs 

 

Sometimes, a delivery drive may perform other duties in the workplace that do not produce tips. 
For instance, a delivery driver may make deliveries for 6 hours during his shift, but performs 2 
hours of other nontipped tasks (cleaning, making cof fee, making pizza boxes, etc.). Employers 
need to make sure their dual employee is paid the required amount. The U.S. Dept. of Labor has 

indicated that where a tipped employee spends a substantial amount of time (in excess of 20% in 
the workweek) performing nontipped duties, no tip credit may be taken for the dual employee’s 



 

 

time spent in such duties. Thus, if employee only worked 8 hours during the workweek, and spent 
2 hours performing nontipped duties, employee must be paid $8.70/hour for those 2 hours.   

 
One way to avoid this issue is to not allow delivery driver to perform those tasks. Though, this 
may be difficult to manage, especially when other employees are busy and a delivery driver is 
merely sitting there watching. The most effective way to avoid this issue is to track a delivery 

driver’s duties – when deliveries are minimal, pay delivery driver the $8.70/hour rate to perform 
other tasks. When deliveries come in, adjust his/her rate to the tipped employee rate. Although this 
may create more payroll work, it can help save employers in the long run.  
 

 
In short, employers need to be aware of what all of their employees are making per hour, taking 
into account personal expenses incurred (on the clock) by employees, and the employees’ tasks 
and length of time in performing those tasks within the workweek period. Failing to comply with 

Ohio minimum wage laws can open employers up to substantial liability and legal issues, 
particularly if the underpayment has carried on for years and has affected multiple employees. 
Although it may seem like a burden to keep a closer eye on payroll, fighting a legal battle is an 
even bigger headache. 
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